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Voges Motor Co. v, Ward,

to partition acoording to the facts and the applicable stat-
utory provisions and prineiples of law.

Reversed and remanded for further proccedings not in-
consistent with this opinion.

TereeLy, C. J., AND Brus, J., eoncur.

WaxrTFELD, P, J., AND STRUM AND BUFORD, J. J., coneur
in the opinion and judgment.

T. B, C. Voues, trading and doing business under the firm
name and style of Vooes Moror Company, Appellant, v.
NensoN B. Wakp, Appellee.

Division A.
Opinion filed July 31, 1929,

1. Netes containing promise to pay stated sum of money to
order of named person, with notation in corner, “Uhis note is
one of 4 series of twelve notes rclerred to in conditional
sales agreement, chattel mortgage, -or lease agreement dated
March 4, 1924, executed by the maker hereof covering Beth-
lehem motor vehiele No. G. N. 260977 held negotinble as
::nc:a:::_i promise to pay definite sum at determinable
tuture date, within Comp. Gen. Laws 1927, Sec, 676815 nota-
tion being nierely statement. of the »._.,.._:E:..E:: which gives
rise to the instrument; ander Section 06763,

9 Reference in bill or note to some extrinsic agreement, in
order to destroy negotiability under Comp. (GGen. Laws 1027,
Secs. 6761, 6763, must be such as Indicates that the paper is
to be burdened with the conditiong of the agreement ve-
ferred to.

3, Assignment of debl by mortgugee car fes with it morlgagee's

equitable interest in security, aund assignment. of part of
mortguge debt carries mortgage security pro tanto,

e TR
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10.

Irovision in conditional sales contruct, permitting personal
action agaiust buyer for recovery of debt without waiving
right of helder of contract to pursue the property, held vold.

Under conditional sules contract permitting pegotiation of
purchase-money note snit against buyer by indorsee or
assignee of notes will prevent seller from pursuing the prop-
erty to the same extent as {f he himself had vetuined note
and hrought suit thereon,

In 2 conditional sale, seller eannot sue the purchaser on
the debt and retain his title to and take back possession of
the property, and cannot take property and then sue to re-
cover the debt, nnd has no power to grant right to another
to pursue these inconsistent remedies,

As a general rule, right of plaintiff to recover in actions at
law ::_L be measured by facts as they exist when the suit is
instituted.

Under conditional sales contract, giving option to ‘“any

holders of the unmmatured notes and contracts™ to declare

a1l notes due and pavable on default or breach of covenant,
suit instituted by seller as holder of contract and first note
on which buyer defaulted was premature, swhen 11 unma-
tured notes had heen assigned, though seller acquired all the
notes by payment before trial.

Contfraet for sale of motor track, providing for retention of
title in seller and giving right to holder of unmatured notes
and contract to declare notes due and payable on default,
and providing that seiler might enforce payinent of notes
without waiving right to take possession of ear on default,
could Le upheld as conditional sales contract, on eliniinating
provision for alternative remedy of recovering price and
taking possession of property, notwithstanding Comp. Gen.
Taiws 1927, Sec. 5724, providing that bills of sale conveying
or selling property shall be deemed mortgage

Extent of recovery of conditinnal buyer in veplevin suit by
seller to recover motor truck sold was value of buver's
special interest therein. avud eounld not exceed amount paid
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by him on the purchasc price of the property, under Cowmp.
(Gen. Laws 1997, Bees. 5347, 5848

11, Dsanages recoverable in replevin dare generally the value of
the property at time of the unlawful detention, with interest,
subject to the exception that damages for detention may be
the value of the use of the property, wheére use value exceeds
tawful rate of interest.

12, In uetion by conditional seller to replevy automobile, buyer
was not entitled te indgment for damages for wrongtul de-
tention, where buyer's right to use fruck for bire wuas re-
stricted, and there was no evidence of the value of the use
of the trucek to the defendant himself, notwithstanding evi-
dence of rental valne,

13, In action by conditional seller to replevy aufomobile after
buyer's defaunlt in payment of fiest note and seller’s transfer
of remaining unmatured notes, whicli he paid after com-
mencement of suit, such unmatured notes were admissible
on question of defendant’s special interest and right to dam-
ages for wrongful detention, under Comp. Gen. Laws 1927,
Sers. D347, 5348, as showing amount. of purchase money
which defendant failed to pay and time when plaintit Le-
caane entitled to repossession.

14. Bvidence of facts traunspiring after suit las been instituted
and before verdict may be admitted, where such facts would
have legitiniate bearing on amount of damages recoveranble
by the prevailing party.

A Writ of Errvor to the Circuit Court for Dade County
A. d. Rose, Judge.

b

Reversed and remanded.,

Sunedigar, Miller, McKay € Beye and Marks, Marks &
Holt, for Plaintiff in Error;

Price, Price, Necley & Kehoe, for Defendant in Ervor.
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Brown, J.—The writ of error in this case brings up for
review from the Cireuit Court of Dade County a judgment
in favor of defendant in an action of replevin,

The plaintiff, T. B. C. Voges, doing business as Vo
Motor (., sold and delivered a Bethlehem motor truck
to the defendant, Nelson X, Ward, for $3,936.64, £1,000.00
of which was paid in eash, the balance belng payable in
twelve monthly installments of $244.72 each evidenced by
twelve promissory notes.  There was a written contract
befween the parties, entitled a ‘‘conditional sale agree-
ment,”’ which recited the sale, the price and the execution
of the notes above mentioned, and which provided that the

title to said car should remain in the seller until all of
said notes and interest, together with costs of collection
“and any judgment which might be rendered upon said
notes or any of ther,’’ shall have been paid, and that “no
assignment, negotiation or extension of said notes or any
of them shall in any way be construed as a waiver of these
conditions.”’

In the contract, the purchaser also agreed to keep the car
insured against fire, theft and collision, for the benefit,
in the case of loss or damage, first of the selter, then of
the purchaser, as their interests might appear.

The remainder of the eontract reads as follows:

“Upon any default in the payment of the principal
or interest of any of said notes, or upon the breach of
any of the conditions and covenants herein, or if at
any time the credit status of Purchaser should so
change as to render his continued possession of the
Sar unsafe for Seller or assigns, then any holder of
the unmatured notes and contract may at his option
declare all of the said notes immediately due and pay-
able, and the same shall thereupon become immediately
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due and payable. The Seller may at his option, by
collection, suit or otherwise, enforee payment of said
notes, but no suits or legal proceedings with respect
thereto shall be decmed any waiver of the right of
Seller fo take possession of the car on default or
breach as herein sct forth.”

“Upon any default in payment, or upon breach of
any condition or covenant herein made by the Pur-
chaser, or if the Seller or assigns shall deem the
security for the payment of said notes intended to be
afforded hereby insufficient or unsafe, the Purchaser
shall, on demand by the Seller, or assigns, forthwith
deliver the Car in as good condition as when received
by Purchaser, ordinary wear and tear excepted, and
should Purchaser fail or refuse on such demand to de-
liver the Car as aforesaid, the Purchaser agrees that
the bona fide holder of the notes and contract shall
have the right, without any further notice or demand,
forthwith to take possession of the Car, wherever
found, and for sueh purpose licenses and authorizes
the entry of any premises of the Purchaser, with or
without {orce or process of law, and, at the option of
the bona fide holder of the notes and contraet all pay-
ments made by Purchaser with respect to the indebted-
ness represented by the notes herein may be retained
as liguidated damages for the nonfulfilment or breach
of performance of this agreement, for loss in value
with respect to the Car, and for the rental value there-
of, or, the Car may be sold at public or private sale
at any time thereafter, with or without notice to the
Purchascr, unless otherwise provided by law, and the
Scller or assigns have the right to become the pur-
chaser of saidl motor vehicle at any sale thereof, and
it upon such sale the proceeds thereot are insufficient
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to pay the sums remaining unpaid with respect to said
notes with interast and the expenses caused by such
repossession, including expense ineurred in locating the
Car, premium on judicial bond, attorneys’ fees, re-
pairs, storage, liens and expense of sale, any deficiency
shall be paid by, and any overplus shall be paid to, the
Purchaser. The terms hereof shall be binding upon
and enure to the benefit of the heirs, exceutors, admin-
istrators, successors and assigns of the parties hereto.”

This contract was filed and recorded in the office of the
clerk of the Cireuit Court.

The notes were all in the same form. The one first fall-
ing due reads as follows:

$244.72 (Town and State) Miami, Fla. Date March 4, 1924

FOR VALUE RECELVED, on or before April 4, 1924,
the undersigned promises to pay to the order of VOGES
MOTOR CO. Two Hundred Forty Four & 72/100 Dollars
($244.72) at The First National Bank

This note is one of a series of 12]

notes referred to in Conditional|City of MIAMI, State of
Sales Agrecment, Chattel Zoi._m,:r in New York Ix-
gage, or lease Agreement A,:;Q:ozm:no.

March 4, 1924 excculed by thel NELSON E, WARD

maker hereof covering BETII-| P. 0. Box 1925
LEHEM Motor Vehicle No. (.|
N. 25097 [ADDRESS
(Indicate above, make and LEMON CI7TY, FLA.
number)

The following appears on the back thereof:
“Presentment, demand, protest, and all notices
in connection therewith waived”’

{16000 "9 "IER

WdlE

WY3L.TYAT THOINITO

Py L0 ON

10/8 " d



310 SUPREME COURT OF FLORIDA

Voges Matar Co. v. Ward.

Nineteen days after default in the payment of the first,
note, Voges brought this replevin suit, made hond in the
sum of $6,000.00 and sceured possession of the truck.

The first trial of the case resulted in a verdiet for the
plaintiff, which on motion was set aside, and a new trial
granted, The sceond trial was had about two years after
the suit was brought, and upon an instructed verdict
judgment was rendered in favor of the defendant, by
which the defendant recovered against the plainfiff the
value of the truck, $3,000.00, and damages for the deten-
tion thercof to the amount of $10,560.00.

Upon the last trial the evidence developed that shortly
after the exccution of the confract and notes, the plaintiff
endorsed all of the notes in blank and delivered them for
a valnable consideration to the 3ethlehem Motors Corpo-
ration, whiel negotiated them with Farmer & Ochs Com-
pany. Plaintiff, however, retained possession of the con-
fract. The defendant defaulted n the payment of the
first note, and a few days later the plaintiff paid this note,
and about a week Jater brought this suit. While the evi-
dence was not entirely clear on the point, it, afforded a
fair inference that the first note had been returned to
plaintiff and was in his posse sion when the suit was
brought, Atffer suit was begun, defendant defaulted in
the payment of the rewalning notes, all of which were
paid and taken up by the plaintiff, and all the notes were
offered in evidence by plaintiff on the trial. They borve
the endorsement of the plaintiff, the Bethlehem Motors
Corporation and Farmer & Ochs Company. The defend-
ant objected to the admission of all of the notes on nu-
merous grounds,  The court admitted in evidence the first
nofe, which had been paid by plaintiff before filing suit,
but exeluded the others. The court stated that the wsuit
had been prematurely brought, and on motion instructed
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a verdiet in favor of the defendant for the value of the
property at the time of the institution of the suit, $3,-
000.00, and $110.00 per week as the damagcs sustained
by the defendant by reason of its unlawful detention.
Pretermitting at this time the guestion as to whether the
defendant was entitled to a verdiet at all, and if so,
whether he was entitled to one upon the basis instrueted
hy the eourt, there was evidence by the plaintiff as to the
valne of the property being $3,000.00, and its rental value
even more than sufficient to sustain the surprising amount
instructed and allowed by the verdiet, Motion for new

trial was denied. o the judgment rendered on this ver-
diet for the total sum of $13,560.00, plaintiff took this writ
of error.

The first question that. presents ifself is whether the
notes given by the defendant to the plaintiff were unecon-
ditional, negotiable promissory notes
note used, that is, the body of the note, is an unconditional
promise to pay to the order of a named payee a definite

The form of each

sum of moncy at a deferminable future date, and complies

with all the reguirements neeessary to negotiability as

preseribed by the negotiahle instruments law.  See Section
6761, Comp. Gen. Laws. But it is contended that the nota-
fion in the lower left hand corner, above set forth. ren-
dered the notes non-negotiable. Yet this notation is bhut
a statement of the transaction which gives vise to the in-
ctrument, Section 6763 Comp. Gen. Laws, provides that :
““An unqualified order or promise to pay ix unconditional
within the meaning of this chapter, though coupled with:
(1) An indication of a particular fund out of which ve-
imbursement is to be made, ov a particular account to be
dehited with the amount; or, (2) A statement of the frans-
action whieh gives rise to the instrument. But an order
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or promise to pay out of a particular fund is not uneon-
ditional.”’

The notes here involved are entirely different from the
note held negotiable in Mason v. Tlowers, 107 So. R. 334,
91 Fla. 224, The notation in the corner of each note does
not indicate that the notes are in any way conditioned or
controlled, or their negotiability impaired by the contract;
it merely states that the note ix one of a series of nofes
“referred to'’ in a certain contract bearing the same date
and covering a designated motor vehiele. The terms or
nature of the contract are not stated. It iz merely men-
tioned as a ‘‘conditional sale agreement, chattel mortgage,
or lease agreement.”’ The notation being in the alterna-
tive, a purchaser of the note had as much ground to pre-
sume that the transaction which gave rise to the instru-
ment was a mortgage, or a lease, as that it. was a condi-
tional sale contract. The note itself being unconditional,
and the presumption, when in the hands of a bona fide pur-
chaser for value in due course and before maturity, being
in favor of its negotiability, we de not think the notation
in the lower left hand corner of these notes was suftficient
to render them non-negotiable.

The well-settled general rule is that the reference in a
bill or note to some extrinsic agreement, in order to de-
stroy its negotiability, must be sueh as indicates that the
paper is to be burdened with the conditions of that agree-
ment. Where, therefore, the reference is simply a recital
of the consideration for which the paper was given, or is
merely a reference to the origin of the transaction, its
negotiability is not affected thereby. But where a bill or
note contains a reference to some extrinsic contract in such
a way as to make the bill or note subject to the termy of
that contract, the negotiability of the paper is destroyed.
3 R.C L. 9185 8 C.J. 120; Utak Lake Irrigation Co. v.
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Allen, 231 Pae. R. 818, 37 A. L. R. 651, and note p. 655
Commercial Nat’l Bank v. Burch, (I1L), 81 N. E. R. 420,
23 A. 5. R. 331; Strand Amusement Co. v. Fox, {(Ala.),
87 So. R. 332, 14 A, L. R. 1121, and note on pages 1126-
1133. In the cited Alabama case, it was held that the
words ‘‘as per contract,”” written in the lower left hand
sorner of a note, did not. destroy its negotiability. See also
Taylor v. Am. National Bank, 63 Fla. 631, 57 So. R. 678,
and Chicago Ry. Kquipment Co. v. Merchant’s Nat 'l Bank,
136 U. 8. 268, 34 Law Ed. 349, which have some bearing on
the above question. It has been said that a negotiable in-
strument is ‘‘a courier without luggage, whose countenance
iy its passport.’” There is no “‘luggage’’ in the body of
these notes, or anything ‘‘on their countenances’’ (if this
mm:emmcogmsmsmim be broad enough to cover the notations
on their faces) to show that they are burdened with luggage
located clsewhere. The principles stated in the case of
Sumter County State Bank, 68 Fla. 473, 67 So. R. 169, and
3 R. C. L. 1066, cited by appellant, are good law, but are
not in point just here

The next question to be considered ix whether the con-
tract between the parties is a eonditional sale contract or
a chattel mortgage.

Seotion 5724, Comp. Gen. Laws, provides that “‘all deeds
of conveyance, obligations conditioned or defeasible, bills
of sale or other instruments of writing conveying or seil-
ing property, either real or personal, for the purpose or
with the intention of securing the payment of money, * * *
shall be deemed and held mortgages, and shall be subject
to the same rules of foreclosure and to the same vegula-
tions, restraints and forms as are pr sseribed In relation to
mortgages.”’

[n Cary & Co. v. 1lyer, 107 So. R. 684, 91 Fla. 322, this
court, speaking through Mr. Justice STruNM, said: ‘A car-
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dinal rule in the eonstruction of ambiguous contracty ix
that the intention of the parties, when ascertained, will
govern. (Citing authorities.) Where parties intend a con-
ditional sale rather than a mortgage, that intention will be
given effeet. Smith v. Ilope, 35 So. R. 865, 47 IMa, 295.
But in view of the provisions of our statute, even if it
were not so independently thercof, neither artifice nor
form, nor superficial deciaration of intention will success
fully obseure the true nature of the transaction. That pur-
pose and intention is therefore to be ascertained, not alone
from the form of the instrument which evidenees the trans-
action, but principally from the conduet of the parties and
o fair consideration of the entire transaction as diselosed by
the underlying facts and circmmstances.  An important
if not a controlling puide in determining the intention of
the parties is the purpose sought to be accomplished by
them., Purpose is usnally an unerring indication of inten-
Hom.”” 1t was also said in the opinion in that case that
the principles applicable in determining whether an in-
strument is or is not a mortgage will obtain in courts of
law as well as in courts of equity, and are applicable alike
to both real and personal property.

There are cortain features of the transaction here under
consideration which distinguish it from the ordinary condi-
tional sale.

While the contract contains a retention of title clause,
this itsel? is unusual, in that it purports to retain the title
in the seller not only until the notes evidencing the debt
are paid, but also until any judgment whieh may be ren-
dered on said notes is paid, whereas the general rule 18
that when the seller clects to sue for the recovery of the
debt, he thereby affirms the sale, thus walving his rights
to repossess the property, and the title to the property
vests absolutely in the buyer. Istrick on Installment
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Yales, Section 317, cifing numerous Cases; American Fro-
cess Uo, v, Fla, White Pregsed Brick Co., 56 Fla. 116, 47
So. R. 042, 16 Ann. Cascs 1054 ; Ilclton v, Sinelair, 113
So. R. 568, 98 Fa. 112,

The purpose of the contract to make the debt absolute
and binding 3..5: the purchaser in any event, if the seller
so wills it, is further shown by the provision that upon
default the holder of the contract and notes may retake the
property and retain all payments made as lguidated dam-
, or he may sell the property at public or private sale
and apply the proceeds to the balance due ou the notes, and
it there be a surplus, turn it over to the purchaser, and if
there be a deficiency the purchaser shall be lable for it.
Thus, under the eontract, the seller can retake the prop-
erty, retaining the payments already made, then seil the
property, applying the proceeds on the debt, and proceed
against the purchaser for the full balance of the purchase
price. The absolute character of the purchaser’s debt for
the puvchase price is further emphasized by the seller’s
taking the ncgotiable promissory not therefor, making
it possible for the seller to dispose of such notes or any of
them to 4 purchaser for value in due course before maturity
in such a way as to prevent the purchaser from setting
up, in defense of any action by a holder to enforce pay-

age

ment, any cquities existing between tlhe original partics
of which the holder had ne knowledge when he aequired
the paper; thus making the purchaser ahsolutely liable for
the debt though meanwhile the seller may have repossessed
the property purchased. In the case of a mortgage it is
quite generally held that the mortgagee may ordinarily
foreclose his mortgage in equity and also sue ut law to re-
cover the debt, and he may pursue these remedies coneur-
rently to secure satisfaction of the entire debt, though he
is entitled to but oue satisfaction. Jones' Chattel Mort-
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gages, Section 708, 5th Kd.; 41 C. J. 654 et seq. But suech
is not the case as regards a true conditional sale. In Jones
on Chattel Mortgages, p. 46, it is said:

““Phe optional payment of the purchase price is as
essential to constitute a fransaction a conditional sale,
as the conditional passing of the title. Mence a trans-
action that in express terms imposes an unconditional
liability upon the vendee to pay the purchase price
for the property delivered, however characterized by
the parties, is essentially and in legal effect an absolute
and not a conditional sale. If the purchaser becomes
liable unconditionally for the purchase price, although
by the agreement he may never get the title and owner-
ship of the property, then the agreement is an evasion
of the registration statute, as its purpose is simply to
retain a secret lien.”’

In the American Process Company case, above cited, Mr.
Justice WinTrIELD, writing the opinion of the Court, said:

“Where property is sold on credit and the title
thereto retained by the vendor, upon a breach of the
conditions of the sale the vendor may either treat the
sale as absolute and sue for the price thereof, or he
may treat the sale as cancelled and reeover the prop-
erty; but the vendor eannot pursue both course and
the eleetion to pursue either one of two inconsistent
remedies may in law operate as an abandonment or a
waiver of the other. The vendor may eclect between
inconsistent remedies, but he may not pursue incon-
sistent remedies for the enfovcement of his property
rights.

“Where an action is brought for the price of all
the goods sold it 18 a concession that title has passed,
and the vendor may not in general also prosecute an
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action for the recovery of all the same property upoen
the theory that the title thereto has not passed from
him.”’

Mr. Justice Buuis, speaking for the Court in the recent
case of Ilelton v. Sinelair, also above cited, said:

“Phere is no doetrine more thoroughly established
in this State than that, when one holds a conditional
sales eontract in which he reserves the title to the per-
sonal property sold and retains the right, upoun the
failure of the vendee to make the stipulated payments,
to retake possession of the property, he cannot, after
exercising his right to retake the property, wontinue
the pursuit of the purchaser on the debt, He cannot
be both owner of the property sold and creditor of the
vendee for the amount of the purchase price. He can-
not have both the remedy of retaking possession of his
property and suit to enforce the debt for the pur-
chase price. See Malone v. Meres (Fla.), 109 So. R.
677; American Process Co. v. Florida White Pressed
Brick Co., 56 Fla. 116, 47 So. R. 942, 16 Ann, Cases
10564

See also 6 Am. & Eng. Encyc. Law, 480; 24 K. C. L.
483 ; Bstrich on Instaliment Sales, Section 325.

The holding that in certain cases the seller may elect to
treat the retention of title contract as a mere security for
the debt, in the nature of a mortgage to secure the pay-
ment of the purchase price, and proceed in equity for its
forectosure, (which method gives the purchaser some ad-
antage and protection by recognizing and protecting his
equity in the property arising from the payments he has
made on the purchase price), does not abrogate the doc-
frine laid down in the cases cited, See Varn v. Ashbrook
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84 Fla. 626, 94 So. . 384; Malone v. Meres, 91 Wa. 709,
109 So. R. 677. And in Alabama it is held that where,
under a conditional sales contract, the purchaser, after
having made substantial payments, defaults, he may go
into equity and secure relief against the forfeiture stipu-
Jated in the contract upon the payment of the balance due.
Barton v. Broyles Stove and Furniture Co., {Ala.) 103
So. R. 854, There is apparent also an advantage fo the
seller in treating the contract as a mortgage, as showu in
the case of Malone v. Meres, supre, in that if upoen fore-
closure sale the property does not bring enough to pay the
debt, the seller may move for a deficiency decree against
the purchaser for the balance v amaining unpaid.  On the
other hand, there is also a possible advantage to the put-
chaser in case the property sells for more than the amount
due, in that he would become entitled to the surplns. It
is perhaps for some sueh reasons as these, and others whieh
might be mentioned, which ineline the courts, in cases of
donbt, to hold the transaction a mortgage rather than a
conditional sale, so that the essential rights of the parties
may be hetter protected.

There is a decided conflict among the authorities as to
the effect of a transfer of the purchase money obligafion
upon the title reserved in a conditional contract of sale.
Tstrich on Installment Sales, Section 236 et seq. Some
courts hold that such a transfer, especially where the debt
is evidenced by negotiable paper, constitutes an election to
{reat the obligation as an absolute debt, and that such an
clection vests the title to the property in the purchaser.
A well-reasoned case to this effect is Winter Motor Carriage
Co. v. Broadway Automobile Co., 65 Wash 650, 118 Pac.
R. 817, 87 L. R. A. N. 8. 71, and in a note to this case
the authoritics are reviewed. Other cases hold that a
transfer of the obligation transfers the seenrity also, and
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vests the title in the t -ansferee s while in still others it 18
hold that sueh a transfer leaves the legal title in the ven-
dor. In Mississippi it is held that such a trapsfer of the
purchase money notes leaves the title in the vendor in trust
for the indorsces and that where suits are brought by the
indorsees against the purehaser, the vendor may still re-
plevin the property, but he must apply the wmoney realized
therefrom to the payment of the debt. See MePhersen
v. Aeme Lumber Co., 70 Miss. 649, 12 So. R. 857; and
Wells v. Crawford, 23 Cola. 103, 127 Pac. R. 914; 24 .
U L. 479. 1t will be noted from the opinion in the Mis-
sissippi case, lowever, that it is held in that jurisdiction

that the vendor in a conditional sale contract is regarded
as retaining the title simply as security for the debt for
the purchase price—which, under our statute wonld make
him a mortgagee—and that where the purchase money
notes are assigned, he retains the title for the benefit of
and as trustee for the holders of the notes. This doctrine,
that a severance of the debt from the retention of title

Y

sontract does not impair either, but gives the transfere
the vight to sue on the notes and yet leaves the title in the
vendor, so that he may replevin the property, is somewhat
unique, in that it exposes the purchuser to danger ol eross
fire from two or more different quarters, by which he may
possibly be made to lose the property and yet be forced
to pay the debt. In the case of o mortgage, the assignment
of the entire debt carries with it all the mortgagee’s equit-
ahle interest in the mortgaged property; the effect being
that the assignee takes the mortgage along with the note,
And assignment of part of the mortgage debt earries with
it pro tanto the mortgage security ; and a subsequent pay-
ment of such part so transferred extinguished the mort-
gage as to the part so transferred leaving it operative as to
the part unpaid. Jones (‘hattel Mtges,, 5th Bd., See. 503
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¢t seq. Where the mortgage is regarded as vesting the

legal title in the mortgagee, subject to being divested upon.

payment of the mortgage debt, somewhat different rules
apply. In such cases, it is held in some jurisdictions that
an assignment of the debt does not pa the legal interest
of the mortgagee to the assignee, and he cannot maintain
replevin in his own name; though he may, in the absence
of express stipulation to the contrary, bring an action in
the name of the mortgagee, who holds, in guch ecase, the
legal title in trust for such assignee’s benefit, A mortgage
is incident to the debt secuved, and it has been held that
an assignment of the mortgage without the debt 1y either 4
nullity, or a transfer of the legal title in trust for the
holder of the debt. Jones Chattel Mtges., supra. There
are cases also which hold that, as to conditional sales, where
the seller has transferred and indorsed the notes, he is still
entitled to enforce the condition and replevin the property,
he being interested as the indorser of the notes in securing
satisfaction thereof out of the proceeds of the sale of the
property. This is the holding in Tennessee, where the
vendor retaining title is regarded as doing so as a 1nere
seenrity for the payment of the price, partaking of the
nature of a lien. MeDonald Autemobile Co. v. Bickneli,
120 Tenn. 493, 167 So. W. R. 108, Ann. Cas. 1916 A, 265.

In Roof v. Chattanooga Wood Split Pulley Co., 36 Fla.
284, 19 So. R. 597, the Pulley Company sold a certain
chattel, taking notes which provided for retention of title
in the seller until paid. These notes, which embraced the
contract and hence gave notice thereof, were indorsed and
transferred to a bank with an express guarantee of- pay-
ment by the indorser. There was default in the payment
of the notes, and the Pulley Company brought a replevin
suit in its name for the use and benefit of the bank for
the reeovery of the possession of the property. The court
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held that replevin was ¢

ntially a posscssory action and
recovery could only be had by a plaintiff entitled to pos-
session ; that the indorsement of the notes did not vest the
title to the property in the indorsee, but that it remained
in the seller, the payce of the notes, and that upon defanit
in the payment of the notes the seller could bring replevin
in its own name, though the notes were still held by the
bank. The words “for the use of,”’ ete. were disregarded
as being mere surplusage, and the judgment for plaintiff
affirmed. The ruling in this case was followed in Malsby
v. Gamble, 61 Tla. 310, 54 So. R. 766. It does not appear
whether or not the notes in these cases were transferred
merely as collateral. A transfer of such a note as collateral
is held in some States to authorize replevin by the sejler,
on default, but there is, as we have seen, a strong current
of authority to the effect that an assignment of the notes,
when negotiable in form, even where the conditional sale
contract is retained by the seller, constitutes an election fo
treat the debt as absolute and unconditional, and the sale
likewise, vesting title in the purchaser. But in the two
Florida cases just cited the conditional sale contract was
embraced in the notes, and the indorsees took with notice
of the eonditional character of the obligation, and hence
subject to any defense that the maker might have against
the original payce. Sumter County Bank v. Ilays, 68 Ila.
473, 67 So. R. 109, This Court has not, therefore, been
called to pass upon the effect of a transfer by the sellev of
negotiable notes taken to evidence the purchase price of
property sold under a eonditional sale contract, where the
scller retains the contract. We have seen that some courts
hold that such a transfer constitutes an election and waives
the seller's right in the property and confiues him to the
debt. It it be a true conditional sale, this would appear
to be consistent, for any defense the purchaser might have

11—8, ¢
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against the seller would avail him nothing as ugainst a
holder of the negotiable paper acquired in due course and
without actual notice or knowledge of the purchaser’s

rights as ugainst the seller.  Prof. Williston, in his work

on Sales, Section 579, says:

GTf it be granted that the seller Is eompelled to
alect between treating the goods as his own, on the one
hand, and treating then as the buyer’s on the other,
thus giving him on the first supposition the right to
Jaim the goods, and on the second supposition the
right to recover the price, it would seem that any
manifestation of eleetion to take one course or the
other would be conelusive. Tt would follow, therefore,
that bringing suit for the price would operate imue-
diately as an election and preclude subsequent selzure
of the goods, although the action for the price was
discontinued.

¢OA better view, since it involves less p ractical in-
justice, is that the action for the price must be prose-
cuted to judgment in order to bar reclaiming the
goods, or, at least, that & disconfinuance of the action
for the price before judgment prevents a conclusive
election. Liven these views, however, uare withoutf.
foundation in principle and unfortunate in result. The
seller should be altowed to prosecute ax action for the
price to judgment, and vetain the property in the .._.oo%
as Z.Q:EJN to enforee payment of the jud ‘ment.’

But the latter portion of Prof. Williston's comments are
no doubt colored by his view of :5 inherent nature of sueh

contracts. 1n section 330, he says

<Pl situation is, therefore, identical with the case
of the condition subsequent, except that in the case of

[
!

i
i
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the condition precedent the seller has a bare legal title
for the purpese of seeurity only, while in the case of
the condition subsequent the scller has only the right
to regain a legal title on the happening of a condition.

““As the purpose of the scller’s right, whether a legal
title or whether a right to resume the title on breach
of condition, is merely to give him security for pay-
ment of the price, the transaction is in its cssence a
mortgage, though futile distinetions ave often made.’

““In determining whether a contract is to be regarded as
o conditional sale or a mortgage,”’ says Kstrich, in his In-
stallment Sales, section 77, <‘if it appears that * * * the
instrument transferring an estate is intended between the
parties as a security for money, the contract in equity is
considered a mortgage. Theovetically, the distinction be
tween a conditional sale and a chattel mortgage s clear.
Practically, however, the contracts shade into one another,
o that in the individual case it is often diffieult to dis
tinguish between the two.”’ Among the many cases cited
in Dowdell v. Empire Furniture & Lumber Co., 84 Ala. 316,
4 So. R. 81. This was 2 case where there was a recovery in
an action of trover for the conversion of certain personal
property upon the theory that the econtract involved consti-
tuted a conditional sale. On appeal it was held to have
been a mortgage, and the judgment reversed. Uncondi-
tional notes were given for the purchase pric Among
other things the court said, “In a counditional sale, the
vendor has the right to rescind the contract of sale upon
failure of the vendee to perform the condition; but in such
a case the debt contracted for the purchase price of the
property is extinguished. * * * By the terms of this
instrument, an unconditional debt for the purchase price
of the furniture was contracted.

There is u sharp conflict among the authorities on prae-
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tically all features ol the distinetions between conditional
sales contracts and mortgages, and upon the rights of the
respective parties under such sales contracts. This is par-
tieularly noticeable in the more modern cases, and is due
no doubt to the varying forms of contracts and the inge-
nuity of vendors in so drafting thelr contracts as to give
them as far as possible, in one contract, o1l the advantages
which they would have under both species of transactions,
at the same time eseaping as far as possible the disadvan-
tages of either

A difference is observed in some cases between what i
called & true conditional sale, and a conditional sale in
which, though pot held to be a mortgage, the title is held
to he reserved by way of security.

Tn the case of Atkinson v. Japink, 186 Mich. 335, 152
N, W. R. 1079, it was held that where the plaintiff re-
ceived $140.00 and two promissory notes for the purchase
price of un antomobile, and each of the notes contained a
clause reserving title in the vendor with authority, if he
deemed himself insecure, to resume possession and sell the
car at public or private sale, and to endorse the procceds
upon the notes, the trausaction amounted to a sale with
reservation of the title as seeurity for the indebtedness;
that the mere reservation of title in the seller did not neces-
sarily make the transaction a conditional sale; that where
the contract imparts that the title is retained for security
merely, the taking and holding of additional security is not
ineonsistent with such reservation. It was also held that
by transferring one of the title retention notes to a bank
as security for a loan, the plaintiff vendor did not losc his
right to retake the car under the renwining note; that
whoover held one of the instruments was entitled to secure
possession of the ear in case defendant committed a default

m
|

e e
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and the sale of cither note passed a proportionate interest
in the security.

In a later case, Young v. Phillips, 202 Mich. 480, 168
N. W. R. 549, it was said: ‘““We may have been unfor-
tunate, perhaps, in the use of certain langunage, in saying
that the title is reserved as security only, beeause, under
the present theory of a chattel mortgage, the giving of the
instrument does not transfer title. * * * So-that the giv-
ing of an instrument in form purporting to reserve title in
the vendor, where the intent of the parties is the giving of
security, is in reality the making of an absolute sale with
the retention of a len by way of security. * * * If the
instrument purports to reserve title, and to give a right of
action to recover the debt without passing title, the two
being inconsistent according to the tests in Atkinson v,
Japink, supre, it most be concluded that the intent of the
parties was to make an absolute sale, with the reservation
of a lien by way of seeurity.”’ The result of this reasoning
would, under our statute, make such an instrument, in legal
effect, an absolute sale with mortgage back to secure pay-
ment of the purchase price.

There is an abundance of authority on both sides of this
propesition.  See Bstrich on Inst. Sales, Section 63 et seq.
The weight of authority seems to be that absolute Hability
for the purchase price on the part of the buyer does not
prevent a transaction from being a conditional sale. Lstrich
(nst. Sales, See. 661, In Bierce v. ITutchins, 205 U. §.
340, 51 Law Ed. 828, Mr. Justice Honmuws, speaking for
the court, said:

“There remains the question whether the sale was
conditional. Such sales sometimes are regulated by
statute and put more or le

»

. on the footing of mort-
gages. With the development of its effeets there has
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been some reaction againgt the Benthamite doetrine of
absolute freedom of contract. But courts are not leg-
islatures, and are not at libgrty to invent and apply
specific regulations according to their notions of con-
venjence, In the absence of a statute their only duty
is to discover the meaning of the contract and to en-
force it, without a leaning in either direetion, when,
as in the present case, the parties stood on an equal
footing and were free to do what they chose.

conditional,

Tl contract says in terms that it i
and that the goods are to remain the property of the
seller until payment of the note given for the priee.
This stipulation is perfectly lawful. Tlarkness v, Rus-
sell, 118 U 8. 663, 30 1. Hd. 285, 7 Sup. Ct. R. 51, So
that the only question is whether any other provision
of the contract is ineonsistent with this one, or qualifies
and explains it as intended to do less than it purports
to do when taken alone, * * Of course, the abso-
Jute Hability for the price, and putting that lability
in the form of a note, are consistent with the retention
of title until the note is paid. Parties can agree to pay
the value of goods upon what consideration they please
(White v. Solomon, 164 Mass. 516, 30 L. R. AL 637, 42
N. K. . 104), and when a purchaser has posses ion
and the right to gain the title by payment, he eannot
complain of a bargain by which he binds himself to
pay and is not to get the title until he does.”’

v, Baker leec Machine Co., 239 1.

S. 268,

See also Baile)
60 Law Ed. 275.

in the ease of Cawmpbell Motor Co. v, Spencer, (Ala.
App.) 116 So. R. 892, it was held that a contract for the
coriditional sale of motor trucks, which not only reserved
title. but also authorized resale of the property upon re-
dueing it to possession and application of proceeds to bul-
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ance due on purehase price, together with provision that
if any balance remained unpaid the buyer should be held
liable for the defiiciency, wus held valid and binding. In
the able opinion of Sanrorn, J., it is said that this clause
in such a eontract has been upheld as enforceable by many
courts of last resort, excepting those of Arkansas and Min-
nesota.

This court held a similar contract enforeeable by replevin
in Mizell Live Stoek Co. v. J. J. MeCaskill Co., 59 I¢la. 322,
51 So. R. 547, The contrict in that case retained title in
seller till purchase price was paid, and provided that in
case of default, the seller could rctake the property, sell
it at public or private sale, eredit the proceeds on the note,
and it there should be any balance due, the seller eould
proceed to foreelose on other personal property for the
collection of such balance; u mortgage on such additioual
property being embraced in the same instrument. See also
Dodson Printers Supply Co. v. Corbett, 78 Kla. 257, 82 So.
R. 804, wherein the confract provided for retention of title
until payment made, the retaking of possession by seller
on Qefault, sale of same at auction to highest bidder after
giving legal notice, and out of the proceeds to pay the ex-
pense of recovering and selling the property, and apply the
balance on the unpaid notes, rendering the surplus, if any,
to the purchaser. Although the instrument contained ref-
crences to a foreclosure snd a lien, it was held to be a con-
ditional sale contract, and the seller, on default hy pu-
chaser, entitled to recover in replevin.

9

Let us now consider the contract here in question in the
light of these principles. While the contract containg cer-
tain provisions more appropriate to a morfgage than to a
conditional sale, we think the language used indicates that
the prevailing purpose of the parties was to effectuate o
conditional sale rather than a mortgage. Let us see if the
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contract can be so coustrued as to validly offectuate this
paramount purpose. .

The contract here in question retains the title in the scller
nntil all of said notes, with interest and cost of collection,
attorney’s fees, and dis bursements by the seller, and any
judgment which may bo rendered in said notes or any of
them, shall have been paid, and that no negotiation of the
notes shall constitute & walver of these conditions.

Tn o far as the contruct retains the title until the debt as
paid, this clause is valid; bhut

evidenced by the notes
ander our decisions, in so far as this elause would permit a
personal action against the purchascr for the recovery of
the debt without waiving the right to pursue the property,
it must be held ineffective and unen forcable, il the con-
tract is to be upbeld as a conditional sale contract. As to
the provision that the negotiation of the notes shall not
waive the retention of title until the notes arve paid, we
hold that the purchaser may validly agree to such negotia-
tion, but if any indorsce or assignee of the notes wuld sue
the purchaser thereon, the effeet upon the seller’s right to
pursue the property would be the same as if he himself had
retained the note and on default b gught suit to recover
the debt evidenced thereby against the purchaser. Our
decisions are clear to the effect that in a conditional sale,
the seller cannot sue the purchaser on the debt and retain
Lis title to, and right to take back the possession of, the
property ; nor can he take bacek the property and then sue
to recover the debt; vor has he power to grant to another
any right to pursue th inconsistent remedics.  When
the seller takes negotiable notes lor the purchase price, and
negotiates them, thus placing an unconditional powey in
the hands of a holder who acquires the note or notes in due
course to sue thereon in case of default, the seller’s right
to proceed to recover possession of the property in case of

4

[

=
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dofanlt iv suspended wntil he reacquires the ovutstanding
notes; otherwise he might take back the property and yet
leave the purchaser uneonditionally liable on the debt, and
subject to suit and recovery of judgment against him by the
holders of sueh negotiable paper. We think the learncd
trial judge had the proper conception of the legul effect of
the contract in this regard. There are other provisions of
the contract, which we will presently advert to, which tend
to show that such was the real intention of the instrument.

As to the acceleration clause, it will be noted that the
option, on defanlt, breach of covenants, ete., to deelare all
notes due and payable, is to he e3 ercised, not by the seller
as sueh, but by ‘‘any holder of the unmatured notes and
contract.”” This would appear to exclude the seller unless
he was also the holder of all the unmatured notes and con-
tract. At the time this suit was brought, the seller was
not the holder of the cleven unmatured notes, though he
did hold one defaulted note and the contract. This clause
did not therefore give him the right to declare the unma-
tured notes due.

Then follows the clause that the seller, appavently with-
out regard to whether he is the holder or not, may at his
option, by suit or otherwise, enforee payment of the notes,
without waiving s right to take possession of the car on
Qefault “as herein set forth.’ This cavse is inconsistent
with the prineiples of a conditional sale, and entively nuga-
tory under our former deelsions,

The next paragraph provides that in casc of any default
in paynient, ov breach of covenant, efe., the purchaser shall,
on demand by the seller, or hiis assigns, deliver the car; and
should he fail to do so on demand, the purchaser agrees
that “the bone fide holder of the notes and contract’’ shall
have the right to take possession, with or without process
of law, and “‘at the option of the bona fide holder of the

{16007 9 N

Nd6e

W¥3L.TYA3 TYOINITO

FyL0"ON

12/81 " d



330 SUPREME COURT OF FLORIDA

ages Motor Co, v. Ward,

notes and contract all payments made by the purchaser
¢hall be be retained as liguidated damages,’’ ete., or, the
car may be sold at public or private sale, and the “‘seller
ov assigns’’ may become the purchaser, and if upon such
sale the proceeds are insufficient to pay the sums renlain-
ing unpaid on the notes, with interest and expenses in-
eurred, ‘‘any deficiency sball be paid by, and any surplus
shall be paid to, the purchaser.”

So, the right to repussess the car on default was by
the contract vested ““in the bone fide holder of the note
and contract.”” ‘Therefore, when suit was brought, the
plaintiff seller, holding at best only one of the notes, to-
gether with the contract, did not, under the contract, have
the right to repossession. It is true, he acquired all the
notes before the suit was tried, but the general rule in
actions at law is that the right of a plaintiff to recover must
be measured by the facts as they cxist when the suit was
instituted, Cobbey on Replevin, 2nd Bd.,, See. 257; 1. C.
J. 1149, Thus the court below was ecorrect in holding that
the suit was prematurely brought. In confining the right
to repossess the property to the holder of the note and
contract, the agreement between the parties was in keeping
with the law of conditional sales, as construed by this court
in the American Process case and in Selton v. Sinclair,
supra, 1o the effect that the seller may not elect to retake
possession of the property and then sue on the debt. DBut
it the contract had permitted the seller to take back the
property, with the negotiable notes outstanding in other
hands, it would have made possible a violation of this

prineiple.

But the alternative provision in the repossession clause,
to the effect that the holder of the notes and contraet may,
in addition to retaking possession, sell the property, apply
the proceeds on the debt and then hold the purchaser
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liable for any defielency, is, as to the Jast provision, in-
compatible witl the true theory of a conditional sale, as
construed by this Court in the cases above referred to.
He may, on defauit, repossess the property, and if he so
desires, sell if, but he cannot take the property and also
pursue the purchaser for the debt. When he elects to re-
tuke the property as owner, this necessarily precludes any
recovery of the balance due on the debt.  Estrich Inst.
Sales, Sece. 374, He cannot pursue both remedies under
4 contract of conditional sule. If the contract constituted
a chattel mortgage, he might of course go into equity and
obtain a foreclosure sule of the property and then pray for
a deficlency decree for the balance, if any, remaining un-
paid,

Thus construing the legal effect of the eontract here in
gquestion, we think it can be upheld as a conditional sale
contract.

The plaintiff wag not, therefore, on the pleadings and
evidence, entitled to recover, and the trial conrt wus not
in error in reaching this conclusion. But there was ervor
i the eourt’s instruction, and in the verdict and judg-
ment based thereon, as fo the defendant’s rights mm_m.::..ﬁ.
the plaintiff.  The astounding result reached shows that
there must have been errvor somewherc.

If, by paying only $1000.00 on the purchuse price, the
purchaser can enjoy the possession of the property for six
weeks, then default for the remainder, nearly $3000.00,
and after repossession by the seller, can, by any rule of
law, become entitled to rocover the full value of the prop-
erty when taken back by the seller, and $10,660.00 for its
use from the time of the taking to the time of the verdiet
there must be something wrong with the rule. Such a H.:_,.“
would put a premium on the breaking of a contract, and
make its breach more profitable than its performance,
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The defendant was not the owner of the property, and
was not entitled to a verdict against the plaintiff, the gen-
‘eral owner, for its full value, at the time of the taking, as
shown by the evidence, to-wit, $3000.00. Ie only had an
equitable or special interest in the property, in the nature
of a vendee’s equitable lien, proportionate to the amount
of the purchase price which he had paid, which in this case
was $1000,00, or approximately one-fourth of the total
purchase price. Thus the verdiet and judgment should
have been for the value of the defendant’s special interest,
which was approximately one-fourth the value of the prop-
erty at the time of the wrongful taking and which could
not in any event have exceeded the amount he had paid
on the purchase price of the property. The second para-
graph of Seetion 5347, Comp, Gen. Laws, should in a case
of this kind be construed in connection with Seetion 1 of
Chapter 9320, Acts 1923, now appearing as Secction D348,
Yomp. Gen. Taaws, and whieh reads as follows:

(h348.) ““In all actions of veplevin where the right
of possession of the prevailing party in the suit,
whether plaintiff or defendant, is based upon & claim
of lien or some speclal interest in the property re-
Ef..::,.,? and such property at the time of entering
judgment is in the possession of the adverse party,
then the judgment shall be entered for the possession
of the property and against the adverse party and his
sureties only for the amount of the lien or the value
of such specinl interest duly established and costs.
And the prevailing party shall have the same right of
clection as provided in Section 5346, paragraph 2.7

This appears to have been the law independent of stat-
ute, 34 Cyc. 1636, 1568 ; Shinn on Replevin, secs. 629, 635,
642, 684 ; Cobbey on Replevin, 2 ed., sees, 1072, 1136, 1148,

m
|
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In ¥lorida Trust and Banking Co. v. Consolidated Title
S0, 98 So. R. 915, 86 IFla. 317, it was held that as a general
rule the value of the property at the time of the unlawful
detention, with interest thereon from the date of the taking,
was the measure of recoverable damages. An exeeption to
the gencral rale is that where property has a use value, the
damages for the detention may be the value of the use.
23 R, C. L. 914, This rule seems to be-adopted where the
use value exceeds the lawful rate of interest, in which case
the successful party is entitled to recover the value of such
use during the period that he was wrongfully deprived
thereof., 34 Cye. 1562, et seq. Of course, damages should
not be allowed where the evidence fails to show that any
were sustained, 34 Cye. 1560.

No evidence was offered by the defendant on this subjeat.
There was evidence for the plaintiff showing the rental
value of the truck, but under the contract the defendant
was not entitled to use of the truck for hire, or to let the
same, without the written consent of the holder of the notes
and contract, and there was no evidence of such consent.
Nor was there any evidence showing what the value of the
use of the truck was to the defendant himself, and hence
there was no basis in the evidence for any verdiet or judg-
ment for damages to the defendant for wrongful detention
of the property.

In Shinn on Replevin, Section 646, it ix said: “The
damages for the use of the property cannot he recovered
unless the party shows that the property bas a usable value,
and that he was in a position to use if, and was prevented
from doing so by the wrongful detention of his adversary.”

While the eleven purchase money notes which were un-
matured at the time the suit was brought, but which were
subsequently paid by the plaintiff, were not admissible in
evidence for the purpose for which they were introduced,
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they might well have been admitted for the purpose of
showing the amomnt of the purchuase money which the de-
fendant had failed to pay, as well as the time, when, by
their re-acquisition, plaintiff became entitled to reposses-
sion of the ecar, and thus tending to prove the amount of
defendant’s special interest in the property and the period
for which he was entitled to damages for wrongful deten-
tion, As damages are often recoverable by the prevailing
party up to the time of the verdict, or for some period atter
suit was begun, evidence of facts transpiring after the suit
was ingtituted and before verdict, which would have a
legritimate bearing upon the wmount of damages properly
recaverable by the prévailing party, may be admitted in
evidence. In this connection it is said, in Seetion 1148 of
Coblbey on Replevin:

(1148.)  ““The judgment in replevin should so far
as possible adjust all the equities which arise between
the pavties to the suit in ity progress, and in a suit by
the general owner esgainst one who claimg a speeial in-
terest. If defendant’s intevest in the property expire,
sueh fact should be shown and considered in rendering
shoutd be for costs

judgment, which in such cases
only.

[}

The errors pointed out reguire a reversal of the judg-
ment.,

Reversed and remanded,

Al

TERRET 5. W], aND Brus, J., concur.

Wurrrieen, . J., anp STRUM AND Buroerp, J. J., concur
in the opinion and judgment,

i
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Schas et ¥. Spencer,

Annie Semas and M. 8. Scriag, her husband, Eropas IN-
vesTMENT COMPANY, a corporation, James Dimos, I
GoLpsTEIN, MARGARET S, Brounr, and J. Henky Brount,
her husband, Appellants, v. Marion . SPENcER, a
widow, Appellee, .

En Bane.
Opinion filed July 31, 1929,
Petition for rehearing granted September 17, 1929,

Judgment reaffirmed November 13, 1929,

1. Under evidence that mortgagor appeated af bank on date
when note secured by mortgage was due, during bank's
Liours, for purpose of paying note, und would have paid same
if it had been in bank, held that, under Comp. Gen. Laws
1927, See. 6832, such uetion on part of nortgagor was equiva-
lent to tender of payment, and bank was required thercafter
to give mortgagor reasonable notice of the whereabouts of
the note, before the holder thereof could deelare a defanlt
and proceed to foreclose.

2. Where bank at which mortgage note 2..1.::,3::? acling
as agent for both parties, assured mortgagor, tendering pay-
ment, that he or his agent would be notificd when note Wil
delivered to bank, mortgagor had an equitable right to rely
on such assurance from bank as agent of holder of note.

An Appeal from the Circuit Court for Duval County;
Daniel A, Simmons, Judge.

Reversed.
Herbert L. Anderson, for Appellants;

Lee M. Booth and Gordon MceCauley, for Appellee,
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